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in the licensee qualifying for a lower
bidding credit under this section, the
licensee must seek FCC approval and
reimburse the U.S. government for the
difference between the amount of the
bidding credit obtained by the licensee
and the bidding credit for which the as-
signee, transferee, or licensee is eligi-
ble under this section (plus interest at
the rate imposed for installment fi-
nancing at the time the license was
awarded), as a condition of the ap-
proval of such assignment, transfer, or
other ownership change.

(3) The amount of payments made
pursuant to paragraphs (b)(1) and (b)(2)
of this section will be reduced over
time as follows: A transfer in the first
two years of the license term will re-
sult in a forfeiture of 100 percent of the
value of the bidding credit (or the dif-
ference between the bidding credit ob-
tained by the original licensee and the
bidding credit for which the post-trans-
fer licensee is eligible); in year 3 of the
license term the payment will be 75
percent; in year 4 the payment will be
50 percent; and in year 5 the payment
will be 25 percent, after which there
will be no assessment.

(4) If a small business that utilizes a
bidding credit under this section parti-
tions its authorization or disaggregates
its spectrum to an entity not meeting
the eligibility standards for the same
bidding credit, the partitioning or
disaggregating licensee will be subject
to the provisions concerning unjust en-
richment as set forth in § 1.2111(e) (2)
and (3) of this chapter.

[59 FR 59507, Nov. 17, 1994, as amended at 64
FR 33781, June 24, 1999]

§ 22.221 Eligibility for partitioned li-
censes.

If partitioned licenses are being ap-
plied for in conjunction with a li-
cense(s) to be awarded through com-
petitive bidding procedures—

(a) The applicable procedures for fil-
ing short-form applications and for
submitting upfront payments and down
payments contained in this chapter
shall be followed by the applicant, who
must disclose as part of its short-form
application all parties to agreement(s)
with or among other entities to parti-
tion the license pursuant to this sec-

tion, if won at auction (see 47 CFR
1.2105(a)(2)(viii));

(b) Each party to an agreement to
partition the authorization must file a
long-form application (FCC Form 601)
for its respective, mutually agreed-
upon geographic area together with the
application for the remainder of the
MEA or EA filed by the auction win-
ner.

(c) If the partitioned authorization is
being applied for as a partial assign-
ment of the MEA or EA authorization
following grant of the initial author-
ization, request for authorization for
partial assignment of an authorization
shall be made pursuant to § 1.948 of this
part.

[59 FR 59507, Nov. 17, 1994, as amended at 64
FR 33781, June 24, 1999]

§ 22.223 Definitions concerning com-
petitive bidding process.

(a) Scope. The definitions in this sec-
tion apply to §§ 22.201 through 22.227,
unless otherwise specified in those sec-
tions.

(b) Small business; consortium of small
businesses. (1) A small business is an en-
tity that either:

(i) Together with its affiliates and
controlling interests has average gross
revenues that are not more than $3
million for the preceding three years;
or

(ii) Together with its affiliates and
controlling interests has average gross
revenues that are not more than $15
million for the preceding three years.

(2) For purposes of determining
whether an entity meets either the $3
million or $15 million average annual
gross revenues size standard set forth
in paragraph (b)(1) of this section, the
gross revenues of the entity, its affili-
ates, and controlling interests shall be
considered on a cumulative basis and
aggregated.

(3) A consortium of small businesses
is a conglomerate organization formed
as a joint venture between or among
mutually independent business firms,
each of which individually satisfies the
definition of a small business in para-
graph (b)(1) of this section. Each indi-
vidual member must establish its eligi-
bility as a small business, as defined in
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this section. Where an applicant (or li-
censee) is a consortium of small busi-
nesses, the gross revenues of each
small business shall not be aggregated.

(4) Applicants without identifiable
controlling interests. Where an appli-
cant (or licensee) cannot identify con-
trolling interests under the standards
set forth in this section, the gross reve-
nues of all interest holders in the appli-
cant, and their affiliates, will be at-
tributable.

(c) Gross Revenues. Gross revenues
shall mean all income received by an
entity, whether earned or passive, be-
fore any deductions are made for costs
of doing business (e.g., cost of goods
sold). Gross revenues are evidenced by
audited financial statements for the
relevant number of calendar or fiscal
years preceding the filing of the appli-
cant’s short-form application. If an en-
tity was not in existence for all or part
of the relevant period, gross revenues
shall be evidenced by the audited fi-
nancial statements of the entity’s
predecessor-in-interest or, if there is no
identifiable predecessor-in-interest,
unaudited financial statements cer-
tified by the applicant as accurate.
When an applicant does not otherwise
use audited financial statements, its
gross revenues may be certified by its
chief financial officer or its equivalent.

(d) Affiliate.—(1) Basis for Affiliation.
An individual or entity is an affiliate
of an applicant if such individual or en-
tity:

(i) Directly or indirectly controls or
has the power to control the applicant,
or

(ii) Is directly or indirectly con-
trolled by the applicant, or

(iii) Is directly or indirectly con-
trolled by a third party or parties who
also control or have the power to con-
trol the applicant, or

(iv) Has an ‘‘identity of interest’’
with the applicant.

(2) Nature of control in determining af-
filiation. (i) Every business concern is
considered to have one or more parties
who directly or indirectly control or
have the power to control it. Control
may be affirmative or negative and it
is immaterial whether it is exercised so
long as the power to control exists.

Example for paragraph (d)(2)(i). An appli-
cant owning 50 percent of the voting stock of

another concern would have negative power
to control such concern since such party can
block any action of the other stockholders.
Also, the bylaws of a corporation may per-
mit a stockholder with less than 50 percent
of the voting stock to block any actions
taken by the other stockholders in the other
entity. Affiliation exists when the applicant
has the power to control a concern while at
the same time another person, or persons,
are in control of the concern at the will of
the party or parties with the power of con-
trol.

(ii) Control can arise through stock
ownership; occupancy of director, offi-
cer or key employee positions; contrac-
tual or other business relations; or
combinations of these and other fac-
tors. A key employee is an employee
who, because of his/her position in the
concern, has a critical influence in or
substantive control over the operations
or management of the concern.

(iii) Control can arise through man-
agement positions if the voting stock
is so widely distributed that no effec-
tive control can be established.

Example for paragraph (d)(2)(iii). In a cor-
poration where the officers and directors
own various size blocks of stock totaling 40
percent of the corporation’s voting stock,
but no officer or director has a block suffi-
cient to give him/her control or the power to
control and the remaining 60 percent is wide-
ly distributed with no individual stockholder
having a stock interest greater than 10 per-
cent, management has the power to control.
If persons with such management control of
the other entity are controlling principals of
the applicant, the other entity will be
deemed an affiliate of the applicant.

(3) Identity of interest between and
among persons. Affiliation can arise be-
tween or among two or more persons
with an identity of interest, such as
members of the same family or persons
with common investments. In deter-
mining if the applicant controls or is
controlled by a concern, persons with
an identity of interest will be treated
as though they were one person.

(i) Spousal affiliation. Both spouses
are deemed to own or control or have
the power to control interests owned or
controlled by either of them, unless
they are subject to a legal separation
recognized by a court of competent ju-
risdiction in the United States.

(ii) Kinship affiliation. Immediate
family members will be presumed to
own or control or have the power to
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control interests owned or controlled
by other immediate family members.
In this context ‘‘immediate family
member’’ means father, mother, hus-
band, wife, son, daughter, brother, sis-
ter, father- or mother-in-law, son- or
daughter-in-law, brother- or sister-in-
law, step-father, or -mother, step-
brother, or -sister, step-son, or -daugh-
ter, half-brother or -sister. This pre-
sumption may be rebutted by showing
that:

(A) The family members are es-
tranged,

(B) The family ties are remote, or
(C) The family members are not

closely involved with each other in
business matters.

Example for paragraph (d)(3)(ii). A owns a
controlling interest in Corporation X. A’s
sister-in-law, B, has a controlling interest in
a paging geographic area authorization ap-
plication. Because A and B have a presump-
tive kinship affiliation, A’s interest in Cor-
poration X is attributable to B, and thus to
the applicant, unless B rebuts the presump-
tion with the necessary showing.

(4) Affiliation through stock ownership.
(i) An applicant is presumed to control
or have the power to control a concern
if he/she owns or controls or has the
power to control 50 percent or more of
its voting stock.

(ii) An applicant is presumed to con-
trol or have the power to control a con-
cern even though he/she owns, controls,
or has the power to control less than 50
percent of the concern’s voting stock,
if the block of stock he/she owns, con-
trols, or has the power to control is
large as compared with any other out-
standing block of stock.

(iii) If two or more persons each
owns, controls or has the power to con-
trol less than 50 percent of the voting
stock of a concern, such minority hold-
ings are equal or approximately equal
in size, and the aggregate of these mi-
nority holdings is large as compared
with any other stock holding, the pre-
sumption arises that each one of these
persons individually controls or has
the power to control the concern; how-
ever, such presumption may be rebut-
ted by a showing that such control or
power to control, in fact, does not
exist.

(5) Affiliation arising under stock op-
tions, convertible debentures, and agree-

ments to merge. Stock options, convert-
ible debentures, and agreements to
merge (including agreements in prin-
ciple) are generally considered to have
a present effect on the power to control
the concern. Therefore, in making a
size determination, such options, de-
bentures, and agreements will gen-
erally be treated as though the rights
held thereunder had been exercised.
However, neither an affiliate nor an ap-
plicant can use such options and deben-
tures to appear to terminate its con-
trol over another concern before it ac-
tually does so.

Example 1 for paragraph (d)(5). If company B
holds an option to purchase a controlling in-
terest in company A, who holds a controlling
interest in a paging geographic area author-
ization application, the situation is treated
as though company B had exercised its
rights and had become owner of a controlling
interest in company A. The gross revenues of
company B must be taken into account in
determining the size of the applicant.

Example 2 for paragraph (d)(5). If a large
company, BigCo, holds 70% (70 of 100 out-
standing shares) of the voting stock of com-
pany A, who holds a controlling interest in a
paging geographic area authorization appli-
cation, and gives a third party, SmallCo, an
option to purchase 50 of the 70 shares owned
by BigCo, BigCo will be deemed to be an af-
filiate of company A, and thus the applicant,
until SmallCo actually exercises its options
to purchase such shares. In order to prevent
BigCo from circumventing the intent of the
rule which requires such options to be con-
sidered on a fully diluted basis, the option is
not considered to have present effect in this
case.

Example 3 for paragraph (d)(5). If company
A has entered into an agreement to merge
with company B in the future, the situation
is treated as though the merger has taken
place.

(6) Affiliation under voting trusts. (i)
Stock interests held in trust shall be
deemed controlled by any person who
holds or shares the power to vote such
stock, to any person who has the sole
power to sell such stock, and to any
person who has the right to revoke the
trust at will or to replace the trustee
at will.

(ii) If a trustee has a familial, per-
sonal or extra-trust business relation-
ship to the grantor or the beneficiary,
the stock interests held in trust will be
deemed controlled by the grantor or
beneficiary, as appropriate.
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(iii) If the primary purpose of a vot-
ing trust, or similar agreement, is to
separate voting power from beneficial
ownership of voting stock for the pur-
pose of shifting control of or the power
to control a concern in order that such
concern or another concern may meet
the Commission’s size standards, such
voting trust shall not be considered
valid for this purpose regardless of
whether it is or is not recognized with-
in the appropriate jurisdiction.

(7) Affiliation through common manage-
ment. Affiliation generally arises where
officers, directors, or key employees
serve as the majority or otherwise as
the controlling element of the board of
directors and/or the management of an-
other entity.

(8) Affiliation through common facili-
ties. Affiliation generally arises where
one concern shares office space and/or
employees and/or other facilities with
another concern, particularly where
such concerns are in the same or re-
lated industry or field of operations, or
where such concerns were formerly af-
filiated, and through these sharing ar-
rangements one concern has control, or
potential control, of the other concern.

(9) Affiliation through contractual rela-
tionships. Affiliation generally arises
where one concern is dependent upon
another concern for contracts and busi-
ness to such a degree that one concern
has control, or potential control, of the
other concern.

(10) Affiliation under joint venture ar-
rangements. (i) A joint venture for size
determination purposes is an associa-
tion of concerns and/or individuals,
with interests in any degree or propor-
tion, formed by contract, express or
implied, to engage in and carry out a
single, specific business venture for
joint profit for which purpose they
combine their efforts, property, money,
skill and knowledge, but not on a con-
tinuing or permanent basis for con-
ducting business generally. The deter-
mination whether an entity is a joint
venture is based upon the facts of the
business operation, regardless of how
the business operation may be des-
ignated by the parties involved. An
agreement to share profits/losses pro-
portionate to each party’s contribution
to the business operation is a signifi-

cant factor in determining whether the
business operation is a joint venture.

(ii) The parties to a joint venture are
considered to be affiliated with each
other.

(e) Controlling interest. (1) For pur-
poses of this section, controlling inter-
est includes individuals or entities
with de jure and de facto control of the
applicant. De jure control is greater
than 50 percent of the voting stock of a
corporation, or in the case of a partner-
ship, the general partner. De facto con-
trol is determined on a case-by-case
basis. An entity must disclose its eq-
uity interest and demonstrate at least
the following indicia of control to es-
tablish that it retains de facto control
of the applicant:

(i) The entity constitutes or appoints
more than 50 percent of the board of di-
rectors or management committee;

(ii) The entity has authority to ap-
point, promote, demote, and fire senior
executives that control the day-to-day
activities of the licensee; and

(iii) The entity plays an integral role
in management decisions.

(2) Calculation of certain interests. (i)
Ownership interests shall be calculated
on a fully diluted basis; all agreements
such as warrants, stock options and
convertible debentures will generally
be treated as if the rights thereunder
already have been fully exercised.

(ii) Partnership and other ownership
interests and any stock interest eq-
uity, or outstanding stock, or out-
standing voting stock shall be attrib-
uted as specified below.

(iii) Stock interests held in trust
shall be attributed to any person who
holds or shares the power to vote such
stock, to any person who has the sole
power to sell such stock, and, to any
person who has the right to revoke the
trust at will or to replace the trustee
at will. If the trustee has a familial,
personal, or extra-trust business rela-
tionship to the grantor or the bene-
ficiary, the grantor or beneficiary, as
appropriate, will be attributed with the
stock interests held in trust.

(iv) Non-voting stock shall be attrib-
uted as an interest in the issuing enti-
ty.

(v) Limited partnership interests
shall be attributed to limited partners
and shall be calculated according to

VerDate 29<OCT>99 12:56 Nov 30, 1999 Jkt 183185 PO 00000 Frm 00125 Fmt 8010 Sfmt 8010 Y:\SGML\183185T.XXX pfrm02 PsN: 183185T



126

47 CFR Ch. I (10–1–99 Edition)§ 22.225

both the percentage of equity paid in
and the percentage of distribution of
profits and losses.

(vi) Officers and directors of an enti-
ty shall be considered to have an at-
tributable interest in the entity. The
officers and directors of an entity that
controls a licensee or applicant shall
be considered to have an attributable
interest in the licensee or applicant.

(vii) Ownership interests that are
held indirectly by any party through
one or more intervening corporations
will be determined by successive mul-
tiplication of the ownership percent-
ages for each link in the vertical own-
ership chain and application of the rel-
evant attribution benchmark to the re-
sulting product, except that if the own-
ership percentage for an interest in any
link in the chain exceeds 50 percent or
represents actual control, it shall be
treated as if it were a 100 percent inter-
est.

(viii) Any person who manages the
operations of an applicant or licensee
pursuant to a management agreement
shall be considered to have an attrib-
utable interest in such applicant or li-
censee if such person or its affiliate
pursuant to paragraph (d) of this sec-
tion has authority to make decisions
or otherwise engage in practices or ac-
tivities that determine, or signifi-
cantly influence,

(A) The nature or types of services
offered by such an applicant or li-
censee;

(B) The terms upon which such serv-
ices are offered; or

(C) The prices charged for such serv-
ices.

(ix) Any licensee or its affiliate who
enters into a joint marketing arrange-
ment with an applicant or licensee, or
its affiliate, shall be considered to have
an attributable interest, if such appli-
cant or licensee, or its affiliate, has au-
thority to make decisions or otherwise
engage in practices or activities that
determine, or significantly influence,

(A) The nature or types of services
offered by such an applicant or li-
censee;

(B) The terms upon which such serv-
ices are offered; or

(C) The prices charged for such serv-
ices.

[59 FR 59507, Nov. 17, 1994, as amended at 64
FR 33781, June 24, 1999]

§ 22.225 Certifications, disclosures,
records maintenance and audits.

(a) Short-form applications: certifi-
cations and disclosure. In addition to
certifications and disclosures required
by part 1, subpart Q, of this chapter,
each applicant for a paging license
which qualifies as a small business or
consortium of small businesses shall
append the following information as an
exhibit to its FCC Form 175:

(1) The identity of the applicant’s
controlling interests and affiliates,
and, if a consortium of small busi-
nesses, the members of the joint ven-
ture; and

(2) The applicant’s gross revenues,
computed in accordance with § 22.223.

(b) Long form applications: certifi-
cations and disclosure. Each applicant
submitting a long-form application for
a paging geographic area authorization
and qualifying as a small business
shall, in an exhibit to its long-form ap-
plication:

(1) Disclose separately and in the ag-
gregate the gross revenues, computed
in accordance with § 22.223, for each of
the following: the applicant, the appli-
cant’s affiliates, the applicant’s con-
trolling interests, and, if a consortium
of small businesses, the members of the
joint venture;

(2) List and summarize all agree-
ments or other instruments (with ap-
propriate references to specific provi-
sions in the text of such agreements
and instruments) that support the ap-
plicant’s eligibility as a small business
under §§ 22.217 through 22.223, including
the establishment of de facto and de
jure control; such agreements and in-
struments include, but are not limited
to, articles of incorporation and by-
laws, shareholder agreements, voting
or other trust agreements, franchise
agreements, and any other relevant
agreements, including letters of intent,
oral or written; and

(3) List and summarize any investor
protection agreements, including
rights of first refusal, supermajority
clauses, options, veto rights, and rights
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